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SIR, 


RE T is 2 Raule I conflantly obſerve 
FF Dates of every Kjnd to 
een moſt to the Arguments of 
their Side, whom I think miſt ak- 
en in their Opinion ; upon that Account 1 
have read your Pamphlet with tolerable Care, 
while upon @ curſory View I threw that of 
your Adverſaries aſide. I turwd to mott 
of the Law Books which you cited in your 
Defence, and where I found you had wrong, 
or partially quoted, marked it in the Mar- 
gin: By this Means I got the following 
Collection of NOTES, which I now make 
public for the Benefit of ſuch of your Read- 
ers, as do not care to put themſelves to the 
ſame Trouble. I do not pretend it as an 


B Anſwer 
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Anſwer to your B O OK, or as a Juſtifica- 
tion of your Adverſaries, He is very capa- 
ble of defending bis own Writings, as I do 
not aoubt bat be will in a proper 1. ame, but 
il a full Auſner ſhall appear, this may ſerve- 
to canvince the World that it is very. for 
17 5 being . 
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Norks on an Anſwer to a late 
PAMPHLET, entituled, An 
Examination of the Scheme 
of Church Power laid down 
in the Codex Juris Eceleſi- 
aſtici Anglicani; G. 


„ HE Law d „ ef 
bbs Grand, of the Laws of 
Se England, an eſſential and 
conſtituent Part thereof, and 
being intorporated therewith 
does not thereby loſe its divine Original. P. 
5. This is an Argument uſed by the 
Author, to prove the divine Original of 
Epiſcopal Power, but if it be allowed 
to prove any Thing it will prove too 
much, for then will the Courts of Weft. 
minſter, nay, even the Piepowder Gourts, 
be likewi'e of divine Original. 
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As to the Claim of independing on alt 
human Authority, the following Words in 
the ſame Section (of the Codex) will falſify 
the Charge. It is byway of Diſtinction 
© from this, (viz. the Authority of the Bi- 
ſbop by 'the "Ward cf God) that Fudge 
Hale, ſpeaking of the legal Power of Bi- 
© ſbops, call d it Fariſdiftion'in foro exte- 
© riori, which" ii confeſſed on al Hands to 
© be" derived from the; Crown, P. 6. It is 
in his Hiſtory of the Law, Page 30. 
Authority of the Biſnop, by the Word 
of God. In the next Page he ſpeaks 
thus. Now the Matters of Eccleſi- 
© aſtical Juriſdittion are of two Kinds, 
6 Criminatand Civil ; the Criminal Pro- 
* extend to ſuch Crimes, as by 
the Laws oſ the Kingdom are of Ec- 
cleſiaſtical Cognixance; as Hereſy, 
Fornieation, Adultery, and fome others 
© wherein their Proceedings are pro re- 

'-formationt Morm, & pro Salate anime ; 

and the Reaſon why — have Coau- 
* zance of thoſe and the like Ofſences, 
© and not of others, as Murder, Theſt, 
Burglary, c. is not ſo much from 
7 — u (for ſurely 

| . the 
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the one is as much a Sin as the other; 
and therefore if their Cognizance were 
© of Offences, qaatenus peccata contra De- 
© am, it Thould-extend to all Sins what - 
* ſoever, it being againſt God's Law,) 
but the true Reaſon is, becauſe the 
* Law of the Land has indulged unto 
that Juriſdiction the Conuzance of 

ſome Crimes and not of others. 
Une .wodld alſo hope that the kane 
ſbould: — allow — {Point more, that 
the Diſuſe of '' thoſe: Commiſſione, and the 
Biſbops having  exerciſed\ Jariſditfion in 
their own Name, and under their own Seals. 
ever ſinte the final Settlement af the Refor- 
mation under Queen Elizabethy juſt in the 
[ame Manner as they did before the Gomiſ- 
ſions were granted, is a much ſtramger Argu- 
ment againſt them, "thaw any Thing: that can 
be inferred- from tie Hef them. P. 13. 
© Bur (fays Hale in his Hiſtory of the 
© Laws, P. 30, That is no Impediment 
* of their deriving their Juriſdiction 
* from the Crown ;-for till 29; H. 8. 
Cap. a the Proceſs in Counties Pala- 
tine ran in the Names of the Counts 
Falatine, yet no Man ever doubted, 
0 has! that the Palatine Juriſdiction 
| B 3 were 
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* were derived from the Crown.“ And 
Coke in Cawarie's Caſe Anſwers it, by the 
Example of a Leet holden by a Subject 
which is kept ia the Lord's Name, and 
yet is the King's Court, and all the Pro- 
ceedings therein are directed by the 
King's Laws. Neither does the 1 EL. 
Cap. 1. allow_ a Divine Independent. 
Right, when it enacts, That ſuch 
juriſdiction, Cc. Spiritual and Eccie- 
ſiaſtical, as by any Eccleſiaſtical Pow- 
er or Authority has heretofore been, or 
lawfully may be exereiſed or uſed for 
the Viſitation of the Eccleſiaſtical State 
and Perſons, and for Reformation, &c. 
of the ſame, Oc. ſhall for ever be 
united and annexed: to the Imperial 
+ Crown of this Realm. And this Act 
Lord Cale ſays appears from the Title 
(aw Act reſtoring to. the Crown the antient 
Juriſdiftion) to be an Act of reſtitu- 
tion. 4 Inſt. 35. 
It js declared tlas Arch-Riſbops, Biſhops, 
* Arch- Deacons, and other Eccleſiaſtical Per- 
« ſons, have no Manner of Juriſdifion, Ec- 
© cleflaſtical but by, under, and from, his Roy- 
© al Majefh. ” But this ought to be inter- 
preted in accomodation to the Deſign of the 
AA, 


0 
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Ad, i. e. as relating to ſtanding Oificers in 
Eccleſiaſtical Courts. P. 25, But who ever 
will read the whole Preamble will ſee 
theſe Words are to be taken in their ut · 
moſt Extent. 

And what the Senſe both of Ming aud Par 
liament in this Matter ¶Exemptians] was, 
oppears fully by the 31 H. S. c. 13, 23.94 
be it farther enacted that [uh of 
the ſaid Monaſleries, &c. and aft 
Churches and Chapels to them, or any of chew 
belonging, which before the Diſſolutiau 
or coming 10 the King's Highweſs, rere ax. 
empted from the Viſitation or Vi 65 
and all other Juriſdiction of the Ordiuaryor 
Ordinaries, within whoſe Dioceſe they more 
firqare or ſet, ſball from henceforth be within 
the Juri diftion and Viſuation of the Ordi- 
naries, within whoſe Diaceſe' they. or auy of 
them be ſituate or ſet;or within the Juriſait · 
tion and Vijpration of ſuch Henſos ava Parſant, 
as. by the Ring 's Highteſoſbal be limited os 
2 P. 30. it appears fully to be 

the Biſhops — not any indapen- 
dent Right Jure Divina of viſuing, C.. 
ſince it. puta them within the Juriſdiction 
and Vituatian of ſuch Perſans, a#by the 
wann appointed. 


P. ps 
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P. 46. There is likewiſe a# Account of the 
Complaint made by Arch-Biſhop Bancroft, 
who exhibited Articles in the Name, as Lord 
Coke tells us of the whole Clergy. 3. Jac. 1. 
complaining of the Grant of Prohibitions 
wherein it was inſifted, © That all Rindt of 
* Prohibitions, being original Writs, ought 
© only to iſſue out of the Chancery, and nei- 
©" ther ont of the Kyng's Bench nor Com- 
© mon'Pleas.” To which the Judges replied, 
© That it was whet by Law they ought to do, 
© and always had done, and which $Oarh the 
© were bound to do; Bar if -it be holden in- 
© convenient, ani they can in diſcharye of 
© as obtain ſome Atts of Parliament to 
tabs it from all other Courts than the Chan- 
© cery, they ſball do unto us a great Eaſe.” Is 
it an Affront to the Veracity of ' theſe Great 
Mew, to believe them when they ſay, it is a 
Burden? Or uit as Afﬀront to their Under- 
Handing, 10 think they ſbould deſire to be 
eaſed of it ?/Hlad the Author been pleas'd 
to have given us the Whole of the Reply, 
he would never have asked theſe Queſ- 
tions, it goes on thus. But the Law 
« of the Realm cannot be changed but 


by Fatliament, and what Relief or 
N e may work to tlie 


8 Subject, 
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Subject, wiſe Men will ſoon find out 
* anddiſcern,” 

P. 49. The Complaint of Arch-Biſbop 
Bancroft is repreſented as made with a Self. 
intereſted and ambitious View at only 
aiming at Church Power, whilſt it is inſinu- 
ated, with. bis uſual Candour, that an Ima- 
gination of. Clergymen's being again at ths 
Head of the Court of Chancery might be the 
Inducement why the Power i; choſe to be lodge 
ed there. But to pus the Scheme of 
Charch (Power aut. ef the Queſtion, let me 
obſerve that the ſame Complaint. mas made 
afterwards by the Lord High Admiral of 
England, «por Account of. Prohibitions to 
the Court of . Admiralty, I\don't: find that 
any of- the Admirals. had \ExpecFations | of 
having the Seals. Neither do they pre» 
tend in that Complaint that Frohibitions 
ſhould not iſſue from the King's-Bench, 
but allow the direct Contrary; ſor the 
Words of the Seventh Ohjection are, 
That the Agreement made between 
the Judges of King's: Bench and the 
Court of Admiralty; in 1575, ſor the 
more quiet and certain Execution of 

Admira! Juriſdict ion, is not obſerved as 


* it ->> ann be, * 134. 


oy 
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Another Point in which an Alteration 
might be hoped fer is, the Time of applyin 
flo © Fanal, P. 58. This dz bis 
of Bancroft's Objections, to which it was 
anſwer'd by the twelve Judges, That 
Prohibitions by Law, are to be grant - 
© ed at any Time, to reſtrain a Court, 
© to intermeddle with, or execute any 
Thing, which by Law, they are not 
© to hold Plea of — for their Proceed- 
«© ings are coram non Judice, 2. Inſt. 602. 
The Biſhops and Clergy in Convocation, 
aſſembled by Virtue of the King's Writ, 
are enabled to make Laws Spiritual for the 
Government of the Church, which being ra- 
Tified by the Ring, have a legal Authority in 
Matters Spiritual. By 25 H. 8. Cap. 19. 
it is a Præmunire for the Convocation to 
meet without the King's Writ. And 
when they are met to do any Thing with- 
out the King's Licence, and then no Re- 
ſolution of theirs to have the Force of a 
Canon, unleſs the King confirm it. Nor 
is it then valid if it be contrariant to, 
or repnguant to the Laws, Statutes, and 
Cuſtoms of this Realm, or be to the 
Damage or Hurt of the King's Prero- 
gative Royal. And of this, the 


| / WINGS Irt 
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Courts of Neſtminſter- Hal muſt judges 
And Hale ſays in his Analyſis, P. 12. If 
Eccleſiaſtical Laws are not confirm'd by 
Parliament, the King may revoke and 
annul them at his Will and Pleaſure. 
N. B. the 25. H. 8. Cap. 19. is but De- 
claratory of the Old Common Law. 
Coke, 4. Inſt. 323. 

And bere I muſt again complain of the 
Diſingenuity of this Writer, (the Examiner) 
to put upon his Reader the Arguments of 
Council as the Determination of the Court, 


—— but what are the Arguments? © That in 
© the Primitive C hurch, the Laity were pre- 


* ſent at all Synoas, —— when the Emperor 
« became Chriſtian, no Canon was made 
© without the Emperor s C onſent, = — the 
© Emperor's Conſent included that of the Peo- 
ple, he having in himſelf the whole Logi- 
ative Power, which Our Kjngs have not. 
* Therefore, if the King and C lergy make 

© 2 Canon, it binds the Clergy i in Re Eccleſi- 
© aftic3 but it dos not bind Laymz? : They 
* are not repreſented i in C anvocations their 
c Conſent i is neither asked nor given.” = As 
he is not pleaſed. to tell us what was the De- 
ſermination of the Court in this Caſe of 


Matthews and Burditt reported by Salkeld, 
C 2 it 


oh 
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it can have no Authority. P. g. The 
* Diſingenuity is on the Side of this Au- 
thor, in calling it in an Argument of the 
Council, for every Word here ſet down, 
is the Determination of the Court in 
this Caſe of Matthews and Burditt, and ſo 
reported in Salkeld, 412. 
The next is the Opinion of Lord Coke, 
© that the Convoration may make. Conſtitu- 
© t10ns, by which thoſe of the Spirituality ſball 
© be bound; | for this, that they all by Repre- 
© ſentation or in Perſon are preſent, but 
© not the Temperality, wbo founds it al- 
together upon two Caſes in the Tear Books. + 
— ä — And he will permit me 410 ſay | 
that the Ductrine under Conſideration is too 
important to be reſted on the ſingle Opinion 
of any Man whatever, P. 96. This was 
not a ſingle Opinion, but the Opinion of 
two Chief Juſtices, and divers other Juſti- 
ces at a Committee of Lords, 12 Ca 72. 
It had been hut common Juſtice, — if the 
Examiner had, to the, Authority of Lord 
Chief Juſtice Vaughan, added, that lite 
wiſe Lard Coke limſelf. — Coke Chief 
Juſtice ſaid, That a Convocation hath 
Power to make C anſtitutions for Eccleſiaſti- 
* cal Things or Perſons. *. | The diret# con- 
„ 
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trary Opinion is founded thus upon the ſame 
Aathority, P. 96. This is a ſingle Opini- 
on, but founded on 21 E. 4, 46, which 
is one of the two Caſes betore mentioned, 
therefore muſt be conſtrued agreeable to 
the former Opinion, and then it will be, 
that a Convocation hath Power to make 
Conſtitutions only ſor Eccleſtaſtical Per- 
ſons in Eecleſiaſtical Things, as was ad- 
judg'd in the Caſe of Matibens and Bur- 
dint; in 5 44 2, hed before taken 
notice of. 

Lord Coke, er he 2 his Trea- 
tiſe of Temporal Crimes, ſays," That we 
* have found by woefal' Eee, That it is 
© not frequent” and often Paniſhment that 
© doth prevent lite Offences ; Melior eſt 
enim juſtitia/preveniens, quam ſevere 
puniens. But I leuve it to the Divines 
to inform the ' inward Mas, verbo infor- 
* mante; the oarwerd Man" will be eaſier 

reform d, Virga reformante, P. 113. 
The Words as they ſtand in Lord Cote, 
in his Epilogue to the Third Inſtitute, 
are, But I leave it to the Divines to in- 
form the inward Man, who, * 

„well informed, Verbo informante, the 
: : outward Man will be eaſier re- 

ſormꝭd, 
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form'd, Virga reformante. By which is 
plainly meant Preaching and nothing 
more. Therefore I fear the Imputation 
in the next Page of my Author will fall 
upon the Divines, his Words are theſe, 
Are even Murders, Robberies, Adul- 
* terics, Perjury, Blaſphemy, Profane- 
* neſs, and all Immorality, leſs frequent 
and abated ; or do they not maniteltly 
increaſe ? It is too apparent they do; 
© to what then can it be imputed, but 
to the Defect of preventing Juſtice. 
God forbid that it ſhould not be with - 
out Foundation! However, I hope the 
Divines will take Warning from this 
Admonition of their Champions. 

In the Chapter of the Codex, Wc. in- 
tituled, The ſame Crimes puniſhable both in 
Spiritual and Temporal Courts, after the 
Learned Author has made good that Poſe. 
tion by Way of Commentary on the g. Ed. 
2. C. 6. intituled, where a Suit for one Of- 
fence may be proſecuted both in Court Spi- 
ritual and Temporal, he adas, It was hinted 
© before, that this Rule holds not in capital 
Crimes; but however in ſuch Caſes, the 
* Inflition of Eccleſiaitical Paniſhment is 
« wot wholly excluded. — In Support of 

this 
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this, he mentions the Caſe of Searle, a 
Clergyman in Eſſex, who having been found 
guilty of Manſlaughter, and allowed his Cler- 
gy, was afterwards ſued in the Eccleſiaſtical 
Court in order to be deprived, ——— Hz 
appealed from that Court to the Arch-Biſhop's, 
where he deſired to be admitted to his De- 
fence that he was not Guilty. Dr Bird, 
the Arch-Biſhop*s Judge, came to Lord Chief 
Juſtice Hobart for his Directions, who ſays, 
© And I, (tho I doubted not, yet) conferred, 
© and we apreed, that Felony and other 
© Capital Crimes, were not examinable in 
the Eccleſiaſtical Courts, no, not for Pur- 
* poſes that were examinable there, as in 
| © this Caſe of Deprivation ; and therefore 
* they may not originally examine ſuch a 
Crime to prove a Man Criminogs ; much 
* leſs when he is ſo proved in the proper 
© Court, to impeach the Sentence, in a Court 
© improper : But they may build a Sentence 
© of Deprivation on ſuch a Convittion, and 
© they are bound by it, and it is dangerous 


for a Judge Eccleſiatical to come againſt 
it. Herenpon the Eccleſiaſtical 
Court proceeded, and Searle applies to the 
Court of Kjng"s Bench for a Prohibiton, — 
And it was agreed by the whole Court, that 

| no 
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10 Prohibition ought to be granted. —— 
Under this unanimous Opinion of the Court 
of Ming, Bench, the Cauſe is permitted to 
200n; and the next Tear, after an Appeal 
to the Court of Delegates, 4à Prohibition 
was granted in the Common Pleas. — 


Judgment was given upon open Argument by 
all the Judges (of that Court e Lord 


Hobart was Chief) that be ought not to be 


que ſt ioned now in the Spiritual Court for this 
Manſlaughter, as the Caſe Hands. Conſi- 
dering what had paſſed, it may reaſonably be 


preſumed from theſe Words, now, and as the 


Caſe ſtands, that ſome" Alteration had hap- 
pen d therein, ſome Audiriom to the Plea in 
the Spiritual Court, ſinee the denying the 
Prohibition in the Kings Bench. Bus ſup- 

poſe there had not, and that the Learned 
Author had in his 
Judgment in the Court of Common Pleas, 
is the Determination of that Court —. of 
fo great Weight, that no one, at the Hazard 
of his Reputation, may adhere to the Fudg- 
ment of the Court of King's Bench? P. 133, 
136. 1 A TE Fairneſs to ſet 


down thus much of my Author, upon 


which I ſhall make theſe three Remarks, 


uſt, I | beg to know with'whom did Lord 
Hobart 


Thowghts ur that Time, the 
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Hobart confer and agree? Not with the 
Judges, for we ſee that they were all 
in open Argument of another Opinion, 
with whom Hobart likewiſe agreed. 
2dly, That it appears from Hebar: 288, 
that there was no Alteration nor Ad- 
ditlon, but the Reaſon they went upon 
is, that he being freed by his Clergy a 
Pana, is likewiſe freed a Calpa, fo cou'd 
not be farther puniſh'd, Hob. 292. 3dly, 
Where there is divers Judgments in the 
ſame Caſe, the latter, whether in King's: 
Bench or Common Pleas, makes the 
Precedent. Therefare I am candid 
enough to think that the learned Author 
had not in his Thoughts at that Time, 
the Judgmeat in the Court of Common 
Pleas, and whoever ſuppoſes otherwiſe, 
mult believe him ta be guilty of an 

extful Qmiſfion.... ) oornatarc 
Were this Paint to came again nuder Canſi- 
deration, wou d not theſe Doubts be expected 
to be clear i? — Whether as by Homicide a 
Clergyman becomes irregular, i. e. is ipſo 
facto diſabled from performing any Part 
of his Funttian, a Pardon without any ex- 
preſs Morat, or by Implication only, diſcharges 
his Diſability, P. 139. My Author wou'd 
D never 
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never have asked this Queſtion had he 
read the Caſe ia Coke, 6. Rep. 13, which 
is this, a Parſon was deprived for Adul- 
tery, afterwards a general Pardon came, 
which pardon'd the Adultery ; it was 
adjudg'd the Parſon was %% facto, re- 
ſtor'd to his Benefice. 

How often he may offend in this Particu- 
lar? And whether, if he be freed from the Fault 
as well as from, Paniſhm-nt, as often as 
this Crime may ag ain be committed, he is 
not to be looked upon as an innocent Man 
upon every Convidtion ? Ibid, No Man 
can have his Clergy, aboye once, there- 
fore can be made Innocent but once. 

If the Statute makes him Innocent, why 
ſbou d he forfeit his Goods. at Common Law 
by the Convitthon ? Or if he may forfeit them 
at Common Law, why may he not forfeit his 
Benefice aitorlivg to the Eccleſſaſtical Laws 
of the Land? bid. Becauſe by the Com- 
mon Law he ſhall forfeit his Goods and 
Chattels, "but no Freehold or Ioheri- 
tance. ” Co. Lit. 3911. 

And why the ſam? Statute that makes 
him Guiltleſs, ſhall leave it to the Direction 
of the Fuitices to impriſon him for a Twelve, 
Month ? lobe? 293. po Says, and becauſs 

W 
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* the Party ſhould be underſtood to be 
* abſolutely freed and diſcharg'd, the 
* Statute takes fromthe Judges all Power 

* of farther Puniſhment, but by the 

mild Word of Correction, gives them 
Power to detain them in Priſon one 
Lear and no more. 5 

Theſe are Difficulties, whichthe Examiner, 
if he had pleaſed, ccud perhaps have re- 
ſolved us ; but implicit Faith may be more 
reaſonable in Lam, than it is in Divinity. 
Ibid. Theſe are no Difficulties as I have 
ſhew'd by anſwering them, neither do 
the Lawyers defire an ' implicix Faith in 
their Proſeſſton: Wou'd to God no 
other Set of Men Had {Arrogance enough 
to ED it in theirs. © - | 


tan 13>... u. 


I can't forbear taking notice of — * 
Opinion of Lord Hobart, which may ſow 
* be thought Homicide, nomithſ anaing 
this Statuie might . have an Eccleſi- 
aſtical Conſideration. Ibid. The Caſe 
my Author mentjons is that of George 
Abbot, Arch-Biſhop of Canterbury] ; bur 
it 1s LY long. to put down here, as 
it is nothin to tlie Purpoſe, for there 
it appearst ere was no Trial at Com- 

E 2 mon 
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mon Law, fo the Statute cou'd not 
work by way of Pardon ; therefore he 
not being freed a cpa, the Offence 
might have an Ecclefiattical Conſidera- 
tion, but of that they did not determine, 
but only gave the Advice in Majorem 
cautelam, ſi qua forte fit Terregularitas, 
Spelman's Reliq. P. 121, and Hobart 
121, is direct contrary, for he there ſays 
they may not originally examine ſuch a 
Crime to prove a Man Criminous. 


Theſe are the Obſervations that oc- 
curd to me upon a {light Examination 
of your Anſwer, and I have neither De- 
fire nor Opportunity to iacreaſe them: 
As theſe are ſufficient to convince me, 
as I dare ſay they will every reaſonable 
Man, that you underſtand your own 
Motto, 


Dolus an Virtus, quis in hoite requirat ? 


You conclude your Book with ſetting 
up a new Candidate, which tho' per- 
haps lefs to be found Fault with than 
moſt of your Patrons, will, I believe, be 
as little likely to ſucceed, tho? was it to 


have 
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have that good Fortune, I am perſwaded 
the Party you are engaged for wou'd find 
ĩt more to their Prejudice than Advan- 

| tage, ualeſs they claim a Divine Right 
of being abuſive. 


J. Purpoſely omitted taking 
be! 1 1 notice of what you ſay, Page 
2% concerning, Purgation, 
intending to treat of it more 
largely than I have of any. Thing elſe in 
your Book ; it being in my Opinion, 
a moſt pernicious. Doctrine, as it tends 
to make the'Clergy the moſt abſolute of 
Tyrants. I did not deſign taking notice 
of, or defending any Thing that hasdrop- 
ed from your Adverſary's Pen, but he 
has given ſo full a Deſcription of this 
Canonical Oppreſſion, that I beg leave 
to ſet down his Words at length, and 
then conſider your Remarks upon them. 
Perſons accuſed, ſays he, Page 80, upon 
Common Fame, were upon this Accuſa- 
tion 
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tion alone, unſupported by any Evi- 
dence, cited to appear in the Spiritual 
Court, and there charg'd with the 
Crime; if they denied the Charge, the 
Judge affigned them to appear with five 
or ſix of their Neighbours (which were 
call'd Compurgators) and make a Pur- 
gation; which was done by the Defend- 
ants Swearing, that they believed what 
he had Sworn to be true. If the Defend- 
ant refuſed to Purge himſelf on, hisowa 
Oath, or cow'd not procure Compur- 
gators to Swear, as before, for him, he 
was looked upon as a Convict, and the 
Judge proceeded to Sentence, in the 
ſame Manner, as if he had been convict- 
ed upon his own Confeſſion, or upon 
Evidence. The Perjucy and In- 
juſtice that muſt be the Conſequence 
of ſuch a Law, appear too plainly to 
make any one have a Deſire toreſtore i it, 
but thoſe who wou'd acquire Wealth 
and Power from its Reſtitution ; but let 
us hear what you ſay in the Defence of 
it. Lou affirm Page 125, that no Per- 
ſons were put to their Purgation upon 
common Fame, unſupported by Evi- 
dence; neither did common Fame, in 
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a legal Senſe, mean any general Report 
or Scandal,which might have ariſen from 
malicious Perſons, and without Founda- 
tion : But ſuch as from Circumſtances 
and Preſumptions had gained Credit and 
Belief, and had given great Offence to 
the grave, the ſober, the better Part of 
the Pariſh. _— Yet if any Perſon was 
proſecuted, he had, ſay you, the Liber- 
ty to deny there was any Fame, ſuch as 
I have before mention'd; and before 
he cou'd be put to his Purgation, a legal 
Proof was required of thoſe Circum- 
ſtances and Preſumptions that had oc- 
caſiond the common Fame. So that 
the Evidence required to ſupport the 
common Fame, was the Evidence of 
the common Fame; and every Body 
knows how eaſy the grave, the ſober, 
the better Part of a Country Pariſh 
are in giving Credit to the Scandal of 
malicious Perſons, for Circumſtances, , 
light as Air, are to the zealous Con- 
firmation ſtrong as Proofs of Holy 
Writ. Tou farther endeavour to de- 
fend it by the Practice of Common 
Law. Lord Coke, ſay you, in his 
Comment upon Magna Charta, ſays, 
25 when 
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when Treaſon and Felony is com- 
mitted, and the common Voice and 
Fame is, that A. is Guilty; it is law- 
ful for any Man that ſuſpects him, 
to apprehend him: This Fame Bracton 
deſcribeth well, Fama, que ſuſpicio nem 
inducit, oriri debet apud bonos £ graves, non 
quidemmalevolos £9 maledicos ſed providas 
V fide dignas Perſonas; non ſemel ſed Sepius ; 
quia clamor minuit, Q Defamatio manifeſtat. 
You might have added, as Lord Coke 
does, but he (the Proſecutor) muſt ſhew 
in Certainty the Cauſe of his Suſpicion ; 
and whether the Suſpicion be juſt or 
lawful, ſhall be determin'd by the Juſ- 
tices in an Action of falſe Impriſonment 
brought by the Party grieved, or upon 
a Habeas Corpus, Oc. Let us now con- 
ſider the Difference of the Two Caſes; 
in the Firſt, the common Fame being 
proved, the Defendant js to be puniſh'd, 
unleſs he can procure Comp rs to 
ſwear to the Belief of his Innocence. 
But in the Second, the Cauſe of the 
Suſpicion being allow / d, he is to have the 
Advantage of a fair Trial by his Coun- 
try, and then, unleſs there is dire& 
Proof of the Crime, he is acquitted ; 

R and 
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and tho? in the Pirſt Caſe, the common 
Fame ſhou'd appear to be ill grounded, 
or Compurgators ſhou'd ſwear for his 
Innocence, the Deſendant can have no 
Redreſs for his injured Character; but 
the Proſecutor may glory in his Villa ny. 
In the Latter, if the Suſpicion appears to 
be ill grounded; in an Action of falſe 
Impriſonment, the Defendant will have 
Coſts and Damages. I believe I have 
ſaid enough on this Head to juſtify me 
in uſing the Words of the Examiner, 
Page 84, when he ſays, theſe Conſidera- 
tions, not to mention the Guilt of Per- 
jury, which the Compurgators, as well 
as Defendants, were too frequently led 


into, are ſufficient to juſtify the Wiſdom 


and Equity of the Legiſlature ia diſarm- 
ing the Church of this Engine of Ca- 
nonical Oppreſſion. There is likewiſe 
another kind of Purgation, which, tho? 
not immediately recommended by the 
Learned Author of the Codex ; yet, 
doubtleſs, were theſe Candidates to 
ſucceed, there wou'd be found ſome 
high Prieſt or other, that wou'd be puſh- 
ing for this likewiſe, in order to render 
entire, the Independency of the Clergy. 

| I 
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I mean the Purgation of Clerks Convict, 
which you take notice of in Page 137, 
and which was taken away by 18 El. 
Cap. 7. This was in the Time of 
Thomas De Becket by Uſurpation (fays 
Croke, Vol. 2. P. 431) received here in 
England, and Hobart 289 ſays, is no Or- 
dinance of the Common Law, but it is 
a Practiſe among themſelves, rather 
overſeen and winked at, than approved 
by the Common Law. Serjeant Haw- 
kins in his Learaed Treatiſe of the Pleas 
of the Crown, Lib. 2. Ch. 33, ſpeaks 
thus concerning it. Antiently, where- 
ever a Clerk was delivered to the Ordi- 
nary by a Temporal Judge, his Per- 
ſon ought to be kept in the Ordinary's 
Priſon, *till he had been tried before 
him by a Jury of Twelve Clerks : For 
the Clergy never pretended to an ab- 
ſolute Exemption from all Kinds of 
Puniſhment for their Crimes, but only 
to a Privilege of being tried only by 
Eccleſiaſtical Judges. — But this Privi- 
ege (ſays he) was often very much a- 
buſed, and therefore after Weſt, 1. C. 2, 
which requires that no Clerk ſhall be 
deliver d without due Purgation ; the 
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Courts of Common Law wou'd never 
deliver over a Clerk to the Ordinary, 
without a previous Enquiry into, or 
Trial of his Crime. Whereupon, if 
the Clerk was found Guilty, he ab- 
ſolutely forfeired his Goods, and the 
Judges wou'd often in their Diſcretion 
make a ſpecial Delivery, Abſq ; Purga- 
tione Facienda ; but yet (ſays Hobart 
289) it is true, that if the Court did 
deliver them after Conviction, without 
that Clauſe, they wou'd and did purge 
them ordinarily afrer Conviction. So 
that (as he ſays afterwards 291) by a 
counterfeit Verdict de Credulitate, they 
did fruſtrate both the Jury of IndiQors 
de Crudelitate, and the Jury of Triers 
de Scientis £5 mera veritate. This was 
the State of Purgation, when the 18 
El. ena ted the Delivery of Clerks Con- 
vict without Purgation. Whereby the 
Statute ſays truly (if we give Credit to 
Lord Hobart) that ſundry Perjuries and 
other Abuſes were avoided. The Per. 
juries indeed (ſays his Lordſhip, were 
ſundry : One inthe Witneſſes and Com- 
purgators, another in the Jury ; and 
of the Third the Judge himſell was 
| nor 
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not clear, all turning the ſolemn Trial 
of Truth by Oath into a_ ceremonious 
and formal Lye. I cannot quit this 
Head without mentioning one Thing 
more out of the excellent Treatiſe be- 
fore taken notice of, which may ſerve 
as an additional Remark to what I have 
already ſaid upon Searle's Caſe as related 
by you Page 133, 136, and will ſhew | 
you how little Reaſon you had o be / 
angry with your Adverſary, for ſaying 
that it was upon a ſudden Motion, that " 
the Court of King's Bench in that Caſe : 
refuſed to grant the Prohibition, which 
you wou'd have your Readers think he 
| did only to leſſen the Authority of this 
; Precedent. In the Pleas of the Crown, 
4 365, it is ſaid, whether the Statute, 18 
ii El. enure as a Pardon or od nes Ga it 
ſeems to take from the Spiritual ( 
the Power of depriving the Party for 
the Crime for which he has had his 
| Clergy. - Yet Watſon in his 
1 Clergyman's Law, holds an Opinion on 
| the Authority of Croke's 2 Report, that a 
Clergyman may be deprived for Man- 
ſlaughter after he has had his Clergy, 
not obſerving (as I ſuppoſe) that what 
is 
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